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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY

rnuu JAN 28
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ALAN DAVIS, Special Administrator
of the Estate of Samuel H. Shepard,
JUDGE SUSTER
Plaintiff,
DEFENDANT'S MOTION
EXCLUDE OPINION TESTIMONY
OF WITNESSES AS TO SHEPPARD'S
GUILT OR INNOCENCE

v.

STATE OF OHIO,
Defendant.

Defendant, State of Ohio, by and through counsel, William D. Mason, Cuyahoga County
Prosecutor, and Assistant Prosecutor Marilyn B. Cassidy, move this honorable court, in limine, to
exclude testimony by witnesses concerning their opinions as to the guilt or innocence of Samuel H.
Sheppard. This motion is based upon Evid. R. 401 and 403, 701, 702, all as is set forth in the
memorandum attached hereto and expressly incorporated herein by reference.
Respectfully submitted,
WILLIAM D. MASON, Prosecuting Attorney
of Cuyahoga County, Ohio

-

Maril n B. Cassidy (0014 7)
Assistant Prosecuting Att rney
The Justice Center, Cou s Tower
1200 Ontario Street
Cleveland, Ohio 44113
(216) 443-7785
ATTORNEYS FOR DEFENDANT
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INTRODUCTION
Over the course of the many depositions in this case, witnesses have been asked to express
an opinion as to the guilt or innocence of Samuel Sheppard. Indeed, speculation as to Sheppard's
guilt or innocence has thrived over the past 46 years.

Such opinions are irrelevant and the jury is

fully competent to determine this ultimate issue without the opinion testimony of lay or expert
witnesses.

LAW AND ARGUMENT
Ohio Ev. Rule 401 defines "relevant evidence" as "evidence having any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or less

-

probable than it would be without the evidence. " Evidence is not relevant unless it tends to make the
existence of a fact important to the determination of the claim more or less probable than it would
be without the admission of the evidence. Village of Oakwood v. Makar, (1983), 11 Ohio App.3d
46, 463 N.E.2d 61.
There are a large number of non expert witnesses anticipated to testify in this case. Those
witnesses opinions as to whether or not Samuel H. Sheppard killed his wife are totally irrelevant to
the factual matters that the testimony is presented to prove.

For example, testimony by law

enforcement investigators, x ray technicians, fellow prison inmates as to the facts they personally
learned or observed are relevant and admissible.

However, their opinions as to whether or not Sam

committed the homicide are not relevant and are not admissible as evidence. That is a question for
this jury to determine.
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Even the expert witnesses should not be permitted to opine directly on the ultimate issue of whether
Samuel H. Sheppard is innocent of the murder of Marilyn Sheppard. The jury is capable on its own
to make that determination. Lee v. Baldwin, 35 Ohio App3d 47, 519 N.E.2d 662. Allowing experts
to render opinions as to the guilt or innocence of an accused would indeed set dangerous precedent.

CONCLUSION
Ohio Ev. Rule 401 defines relevant evidence. Ev. R. 402 provides for admission of relevant
evidence and provides that irrelevant evidence is inadmissible. The State of Ohio asserts that a lay
witness opinion as to whether or not Dr. Samuel Sheppard killed Marilyn Sheppard is irrelevant
,inadmissible and should be excluded.. Any exceptions pursuant to Ev. R. 702 should be addressed
individually.
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Respectfully submitted,
WILLIAM D. MASON, Prosecuting Attorney of
Cuyahoga County, Ohio

arily Cassidy (001464
Assistant Prosecutor
The Justice Center, Courts
1200 Ontario Street
Cleveland, Ohio 44113
(216) 443-7785
ATTORNEYS FOR DEFENDANT
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CERTIFICATE OF SERVICE

A copy of the foregoing Motion to Exclude Opinion Testimony was served upon Terry Gilbert
and George Carr, attorneys for plaintiff,

thi~ day of January, 2000, via ordinary U.S. mail at

1370 Ontario Street, Suite 1700, Cleveland, Ohio 44113 and via facsimile at 621-0427.
Respectfully submitted,

Assistant Prosecutor
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